












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Contractual Jury Trial Waivers and Seventh
Amendment of the US Constitution :
Enforceability of Contractual Jury Trial Waivers
Takashi MARUTA
This essay tries to contemplate whether the right of civil jury trial guar-
anteed in the Constitution of the United States is to be waived in terms of
the agreement of the contracted parties.
Concerning to the right of civil jury trial, it is provided in the 7th
Amendment of the U.S. Constitution as : “In suits at common law, where the
value in controversy shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury, shall be otherwise reexamined
in any court of the United States, than according to the rules of the common
law.” The identical provisions are also codified in each state constitution, and
thus the parties in the civil lawsuits are entitled to have the right of trial by
jury in both the Federal Court and the state courts.
When a party does not expect the trial by civil jury, as it is the constitu-
tional right, the right of trial by civil jury can be waived to request the trial
by the judge ?bench trial?. However, in such a case, nisi prius ?the jury
right? is not waived by the manifestation of intention by one of parties. It is
because nisi prius is guaranteed to both parties in the civil lawsuits, even if
either party waives the right, the right of civil jury trial is guaranteed to the
other party. In other words, it is necessary for both parties to consent to
waive the civil jury right. Provided, however, on the agreement of the both
parties to avert the civil jury trial, it becomes the issue only after individual
legal dispute is filed for the litigation. For practice, it is required for either
party to file the request of the civil jury trial to the court in time ?timely? in
a complaint or a pleading ?answer? according to the Federal Rules of Civil
Procedure, Rule 38 ?B??2?.
The issue here is not at the time of filing lawsuit to the court ?post-






litigation stage? as stated above, but at the time of entering the contractual
agreement ?pre-dispute or pre-litigation stage?, if contractual parties can le-
gally enter the binding provision to waive the right of civil jury in advance.
Such a pre-dispute agreement to waive the civil jury right is utilized in vari-
ous agreement from employment agreement, lease agreement, money char-
ter, to medical agreement, and with regard to the pre-dispute waiver
agreement, the civil jury trial is bypassed as a means of solving legal disputes
in advance out of court. Even in this case, there will be no issue on the en-
forceability of the agreement when it is agreed with free will of the both par-
ties from the viewpoint of freedom of contract and private autonomy as far as
both sides expect it.
However, in the employment agreement or consumer contract, it is often
happens that the clause concerning the jury waiver is already written or
printed without any negotiation. In the case of such an adhesive contract, it
might be doubtful if an employee or a consumer expected and fully agreed
with it. Because it is the drafting side of the contract, such as the banks, the
insurance companies, the landlords or the employers, that find merits cir-
cumventing trial by the civil jury. Especially in the employment discrimina-
tion cases, as the Federal Law of the Title VII by the Civil Rights Act
provides the right of nisi prius for such plaintiff and of bringing the lawsuit
to the Federal Courts to claim the damages, the waiver clause in the employ-
ment agreement could be of adverse effect against employees.
In the contract clause to waive nisi prius there would be no choice to bring
the case to the bench trial but rather majority of the case is usually optioned
to let choose personal or public “arbitration.” As for the arbitration, since the
general merit of ADR ?Alternative Dispute Resolution? is described that it
may save cost and time by avoiding costly discovery and be beneficial to both
parties. However, it is pointed that the employers and the companies who in
any way seek to escape the civil jury trial, find the virtue that the hearing
process is not open to public ?without the substance being publicized? and
the adjudication may not be appealed.
Thus in this essay I would like to analyze legal evaluation of promising to










































waive the constitutionally guaranteed rights of civil jury and whether such a
clause is valid ?void? or not and the conditions of such legal feasibility
?enforceability?. At first, I will discuss the terminus ad quem of court prece-
dents concerning the feasibility of the disclaimer clause of the civil jury right
by the pre-dispute contractual agreements in the Federal Courts. Secondly,
the cases of states of Georgia and California which are two states that do not
recognize validity of such a disclaimer clause among 50 states of United
States are examined. Finally legal and theoretical evaluation and summary
concerning this issue are discussed as a conclusion.
